WILLIAM J. SCOTT
ATTORNEY GENERAL
STATE OF ILLINOIS
SPRINGFIELD

June 29, 1978

FILE NO. S-1363 | \
Z0NING 3 i . |

Due Process Requirements for {--—-—- ‘
County Board's Consideration ‘ . \;‘

‘of Zoning Amendment

Honorable Thomas J. Difan
State's Attorney of Champaid
Court House :
Urbana, Illinois 6180

Dear kr. Difanis:

posed change must first be considered at a public hearing before
the zoning board of appeals. Notice must be published in a
newspaper at lea&t 15 days before the hearing, and section 8 of

the Act (Ill. Rev, Stat. 1977, ch. 34, par. 3161) states that
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*{alll testimony by wiﬁnesaes in any hearing provided for in
this Act shall be given undexr oath.®

Bowevex, the Open Meetings Act (Ill Rev, 8tat. 1977,
ch. 102, par. 41 et szeq.). whi.ch establishes the mly notice
requirements applicahle to the county boaxd meeting. does not
require n,e!wép‘aper notice for a regular meeting. In addition,
stateﬁeﬁts at the county board meeting need not be mn Be-
cauge af these two factors, ycm ask whether due process may he
danied 3...‘5 citizens are allowed to make comments concerning the
propcead amendment at the county board meeting. It i= not possible
to give a categorical answey applying to all situatims; however.
this op..nion will aet forth guiﬁelines which may be helpful in
deau.ng with the situation yon describde,

The structure of section 5 of the Act, providing for
zoning prdinance amené@ments, clearly mdicaies. | that the public
hearing before the zoning board of appsals is to be the basic
forum for presenting information and arguments about a proposed
amendment. Notice is required to be given in a newspaper of
general circulation in the area affected, and if any affected
property owner so requests, the hearing must ba held in the
township or road district affected by the amendment. As noted

above, section 8 alsc requires that any “testimony” at the hearing
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be under ocath., These prwisims are designed to allow persons
on Soth sides to present their views and w1dehcé. subject to
contradiction and criminal sanctioms for perjury. If significant
new aréumelits or Mormagion are presented at a later county
board meeting, these legislative purposes will be violated and
due ptédess may be denied, particularly if persons harmed by
' the emmty poard‘s deeisim are nce all present to c:mtest the
'atatemem:s made. | | | o
An example of such a denial is in a case you cite,
mxe 0il and Refining Co. v. Board Aldermen (1974), 266
N.C. 170, 209 S.E.2d 447. The wxa of aldermen ruled against
a party based cn evidence introduced at a maatin§. ‘held some
day?s aﬁ:afthe public hgariaé. in which that party was not
allowed to participate. The court held this a violation of due
process, | ) | |
| " Thus, if the county board believes there are major
facta or issues that were not considered at the public hearing,
it should remsnd the question to the zoming board of appeals for
a supplemental hearing, which should comply with all the reguire-
menta for an original hearing. However, a legislative body such

as a county ‘boar& is not required to 1limit itself to the recoxd
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before it as strictly as 2 court mast. I see no iega;_ impediment
to discussion between the board and interested citizens of the
evidence or arguments from the earlier public ‘hearing_i. p_teﬁ.riéed
the conversation is limited to such matters and does not iﬁtzé«- |
duce significant new arguments or evidence. In Heaton v. city of
Charlotte (1971), 227 N.C. 506, 178 S5.E.2d 352, :tmder a statute
very similar to eur own, the court upheld the;_ai,i.:y mcil'q'
action in adopting a zoning amendment with min-orv changes, proposed
by the planning commission after the public hearing. ~ Since the
pvblic had been allowed to comment fully at the hearing, and the
‘planning commission‘s proposals merely intéxyxgted and tr;éd to
give effect to the public'g views expreséad thvexe.-‘_ no due process
violation was found. | | o |

 If public comment at the county board meeting follows
the guidelines above, due process should reguire neither nm-.ig:e
of the county boaxrd meeting beyond that mandated by the Open
Meetings Act, nor ae!mini.s,t_xatlmi af_oathe ?o t.h_qsg who comment
before the county board., The public hegtmg will have pi:oirided
an opportunity to each side to contest all the arm& and |
evidence of the other., However, to protect t:he’ outcome from

challenge, the person presiding at the public hearing should |




Honorable Thomas J. Difanis - S,

anncmnce that a final decision will be made at the ccunty hoard
meting. atatinq the time and date of that meeting |

Very truly yours,

ATTOCRNEY GENERAL




